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SUPPLEMENT TO PETITION FOR RECONSIDERATION

1. Press Television corporation ("Press") hereby

supplements its Petition for Reconsideration, filed February 25,

1991 in connection with the above-captioned matter, to include

reference to a recent decision from the United States District

Court in a case which was cited to the Commission both by Press

and by Rainbow Broadcasting Company ("Rainbow") in their

respective pleadings herein. A copy of that decision is included

as Attachment A hereto.

2. As set forth in detail in both Press' Petition and

its Reply to Rainbow's Opposition thereto, the District Court

- suit was brought by Rainbow in an anti-competitive effort to

prevent Press from mounting the antenna of its Station WKCF(TV),

Channel 18, on the same tower that is specified for use by

Rainbow in its permit to operate on Channel 65. That suit was

also cited by Rainbow in its above-captioned application in

explanation of why Rainbow -- which has held its construction

permit for more than five years -- has failed even to commence
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construction. Y However, also as discussed in detail by Press

in its previous pleadings, Rainbow's various factual claims and

legal arguments in that litigation raise serious questions not

only about the propriety of any extension of Rainbow's

construction permit, but also (and more importantly) about the

validity of that permit itself. The attached District Court's

decision strongly supports Press' previous arguments.

3. In its civil suit, Rainbow was seeking an

injunction to prevent its tower owner from leasing space on the

tower to Press. In order to obtain an injunction, Rainbow was

required to make a showing comparable to the showing required by

the Commission of a party seeking a stay. Compare Attachment A,

p. 7, with, ~, Virginia Petroleum Jobbers Association v. FPC,

259 F.2d 921 (D.C. eire 1958). That showing included, inter

~, a demonstration that Rainbow was likely to suffer

irreparable harm if the requested injunction did not issue.

Attachment A, p. 7.

4. In an effort to make that showing, Rainbow claimed

to u.s. District JUdge Stanley Marcus, the presiding jUdge in the

civil suit, that if Press were permitted to operate from the

tower in question, Rainbow would not be able to construct and

operate its station. It was therefore incumbent upon Rainbow to

prove to Judge Marcus that it was ready, willing and able to

construct and that, but for Press' proposed operation in the

market, it would be able to do so.

Y See Rainbow Application, Exhibit 1 at 1, where Rainbow states
that an otherwise undescribed "dispute" with its tower owner has
supposedly "delayed" construction.
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5. After hearing testimony by a number of witnesses

presented by Rainbow, and after reviewing extensive legal

arguments by Rainbow, Judge Marcus concluded as follows:

Rainbow's claim of damages, however, appear [sic]
speculative and remote. First, Rainbow has not
arranged financing; a note for financing has not been
completed. As there is no convincing proof that
Rainbow actually has financial backing, the claim of
irreparable harm appears speculative. Second,...
[Rainbow]'s business cannot truly be characterized as
ongoing. At this point, Rainbow only owns a
construction permit and a lease. The evidence
illustrated that since 1982, Rainbow has yet to obtain
financing, has not selected or purchased an antenna,
not obtained building plans for a broadcast building
and has not gone on the air.

Attachment A, p. 14. In other words, despite the fact that it

was Rainbow's burden -- and that it was in Rainbow's own interest

-- to demonstrate that it was prepared to construct and operate,

Rainbow failed utterly to make that showing.

6. Rainbow's failure in this regard, as confirmed by

Judge Marcus' opinion, is obviously of direct importance to

Rainbow's claims in its above-captioned extension application.

First, as Press has repeatedly argued, Rainbow has consistently

represented to the Commission that it is financially qualified to

construct and operate its station. See,~, Appendix to Press'

Petition for Reconsideration at 12-14. However, because of the

Commission's since-abandoned financial certification policies,

Rainbow has never been called upon to provide to the Commission

anything more than a mere conclusory certification as to its

financial qualifications. By contrast, before JUdge Marcus

Rainbow had both the opportunity, the incentive and, indeed, the

obligation to make a detailed showing of its financial situation.
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JUdge Marcus' unequivocal conclusion that "Rainbow has not

arranged financing" and that "there is no convincing proof that

Rainbow actually has financial backing" clearly establishes that,

at minimum, a substantial and material question exists as to

Rainbow's financial qualifications.

7. Judge Marcus' conclusions also directly contradict

Rainbow's claims, in its application, that it has taken any steps

whatsoever to construct its station and commence operation. To

the contrary, Judge Marcus specifically confirms that which Press

has already argued to the Commission: that "Rainbow only owns a

construction permit and a lease", and that Rainbow has taken no

other steps toward construction. This, of course, underscores

Press' observation that, in its extension application, Rainbow

did not satisfy, and could not have satisfied, the requirements

of section 73.3534(b) of the Commission's Rules.

8. Rainbow is contradicted by Judge Marcus on another

important point. Press has argued that Rainbow is guilty of

attempting improperly to stifle competition by opposing, before

the Commission and before the courts, Press' efforts to upgrade

its facilities. In its Opposition to Press' Petition, Rainbow

stated as follows:

Rainbow has objected in the past and continues to
object to Press' reliance on an asserted right to use
Rainbow's antenna space •••• Rainbow's objections
and its legitimate pursuit of those objections can
hardly be said to constitute CUlpable [anticompetitive]
behavior.

Rainbow opposition to Press Petition for Reconsideration at 8.

In so arguing, Rainbow was apparently attempting to make two

points: first, that its anti-Press efforts have arisen solely
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from Rainbow's supposedly "exclusive" tower lease, and second,

that those efforts were not anticompetitive in nature.

9. Judge Marcus, however, saw things differently. He

found that

[Rainbow's] lease by its terms plainly and
unambiguously provides Rainbow 2DlY with "DQn­
exclusive" use of the top television antenna
space. • • • We do DQt believe that the parties to this
contract bargained for Rainbow's "exclusive" use of the
top television antenna space on Gannett's Bithlo Tower.
The contract specifically provides for "non-exclusive"
use, and, we find that DQ one at Gannett ever
represented to Rainbow that it would enjoy "exclusive"
use of the top of the Tower.

Attachment A hereto at 3 (emphasis added). As a legal

conclusion, JUdge Marcus stated:

[T]he plain language of the agreement of lease does not
grant [RainboW] "exclusive" use of the top television
antenna space. • • • The Lease may "fairly" be
interpreted in 2DlY ~~. Its terms are unambiguous
and its meaning plain. • . • [T]he agreement
specifically does not grant "exclusive" use of the top
slot of the Bithlo Tower•.•• Moreover, we have found
that Gannett never promised [Rainbow] "exclusive" use
of the Tower, nor did the parties bargain for
"exclusive" use.

. • • [T]he Lease was a product bargained for at arms
length by attorneys who were aware of the Lease's
provisions regarding non-exclusivity. In fact,
[Rainbow's] attorney • . . could not testify that the
issue of "exclusivity" was even addressed during
negotiations. [He] specifically stated that all he
understood was that he was to bargain for the "top
slot". He did not recall that "exclusivity" was
discussed and admitted that he did not object to the
explicit provision contained in the Lease stating that
the "leased premises" were leased on a "non-exclusive"
basis.

Attachment A at 9-10, 12 (emphasis added). Thus, as far as

Rainbow's initial premise is concerned, Judge Marcus clearly,

expressly and (to use his term) unambiguously rejected the notion

that Rainbow ever had either any "exclusivity" or any reason even



- 6 -

to believe that it might have had any "exclusivity".

10. with respect to the motives underlying Rainbow's

civil suit, Judge Marcus was equally clear:

In the case at bar, Rainbow seeks to prevent
competition.

Attachment A at 16. This is no surprise in view of the

deposition testimony of Rainbow's own principal (quoted at, ~,

page 19 of the Appendix to Press' Petition). It puts to rest

Rainbow's self-serving, and unsupported, claims to the contrary.

11. Finally, Judge Marcus' decision raises an even

more fundamental question concerning Rainbow's construction

permit. In Rainbow's own complaint initiating the civil suit,

Rainbow stated that

If Press is allowed to transmit from this site [~,

the tower in question at the height authorized by the
Commission], it will render [Rainbow's] permit
valueless. . •• [Rainbow's] permit for Channel 65 to
transmit from the Tower is not a viable business
opportunity for [Rainbow] if, in fact,
Defendant/Landlord is permitted to place additional TV
antennas within the "top slot" [of the tower] ....

See Appendix to Press Petition at 8-9. This theme was echoed in

-' an attachment to Rainbow's Complaint which was specifically

incorporated by reference therein. According to that attachment,

if the tower owner were to permit Press to mount its antenna as

authorized by the Commission,

Rainbow's television station on Channel 65 • . • will
be rendered worthless. Rainbow will be unable to
secure financing to build and operate the station and
will be left holding a Construction Permit that has no
value on the open market today or for the foreseeable
future.

* * *
If [the tower owner] allows Press to broadcast from the
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top slot and its aperture on the Bithlo tower,
Rainbow's ability to compete in the Orlando television
market will be obstructed to the point that it will not
be able to secure the financing to build a television
station for Channel 65 on the Bithlo tower or any other
tower in the area.

* * *
[I]f [the tower owner] allows Press to mount its
antenna in the top slot and its aperture of the Bithlo
tower, Rainbow will have endured eight years of
litigation only to find that its television station can
never be built since it has no fair market value on the
open market today or in the foreseeable future.

Id. (emphasis added). The conclusion to be drawn from these

statements -- which were sUbmitted by Rainbow, voluntarily and

unconditionally, in its own behalf is that, if Press were

given the opportunity to operate from the site (as the Commission

has already authorized), Rainbow would not construct its station.

12. But as a result of Judge Marcus' decision, Press

is now able to complete construction and commence operation from

that site. If Rainbow's sworn representations to Judge Marcus,

quoted above, were true, then Rainbow cannot and will not now

construct its station. In that event, no extension of the permit

is either necessary or appropriate. Y Indeed, from Rainbow's

own statements to JUdge Marcus, it appears that Rainbow cannot in

Y Rainbow cannot escape this conclusion by arguing that it has
now had a change of heart and is now willing to compete against
Press. Rainbow's representations to Judge Marcus were absolutely
clear and unequivocal, and were not SUbject to any conditions. If
Rainbow were now to try to change its tune, it would be clear that
Rainbow had made misrepresentations (or, at the very least, lacked
candor) before Judge Marcus. While such a situation could properly
be brought to JUdge Marcus' attention, it is equally appropriate
for the Commission to consider it as well. This is especially so
in view of the fact that the representations were made to a Federal
jUdge by a Commission permittee in the context of litigation
relating directly to the permittee's commission-issued
authorization.
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good faith continue even to prosecute its extension application.

13. Judge Marcus' opinion is thus unquestionably

relevant to Rainbow's above-captioned extension application: that

opinion plainly contradicts Rainbow's facile and self-serving

claims and raises substantial and material questions not only

concerning Rainbow's basic qualifications to be a Commission

permittee, but also concerning the bona fides of any continued

prosecution of Rainbow's application. In view of these factors,

Judge Marcus' opinion should be considered in connection with

Press' Petition for Reconsideration and, for the reasons stated,

that Petition should be granted and Rainbow's application should

be denied. ~/

Bechtel & Cole, Chartered
1901 L street, N.W. - suite 250
Washington, D.C. 20036
(202) 833-4190

Counsel for Press Television
Corporation

June 19, 1991

~ At a m1n1mum, the grant of Rainbow's application should be
rescinded and the application should be placed in hearing to permit
exploration of the substantial and material questions of fact which
have already been presented to the Commission by Press with respect
to Rainbow's qualifications. There is simply too much evidence -­
generated by Rainbow itself, under oath -- indicating a lack of,
inter alia, financial qualifications to allow Rainbow to remain a
permittee without further detailed inquiry by the Commission.
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UNI'IO STATBS DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CAS! NO. 90-2554-CIV-MARCUS

JOSEPH RlY, LETICIA JARAMILLO,
and BSPEM,NZA REY-MlHa, a8 General
Partners of RAINBOW BROADCASTING
COMPANY, a Florida Partnership,

Plaintiffs,

ve.

GUY GANNETT PUBLISHING CO., Individually
GUY GANNETT PUBLISHING CO., doing bu.ine••
ae GUY GANNETT TOWIR CO., GUY GANME!T PUBLISHING
CO., doing busine•••s BI~KLO TOWER COXPANY,
GAHNB'1"1' TOWER COMPAIIY, Individually, HPJ:
TOWER, INC., Individually, and. GANNETT 'l'OKBR
COMPANY and HPE TOWII, INC. A8 General Partner
and co-partnere doin9 businell as 8ITHLO TOWER
COMPANY, a Florida General partnership,

Defendants.

-------------,
QJU)IB DlHJIIG PBII,IJg;JWtJ IR.mI1CTIOI

'!'HIS CAUSB has cOllie before the Court upon Plaintiffs' Motion

for Preliminary Injunction against Defendants Guy Gannett

Publiahinq Company, et a1., ("Gannett"). Plaintlffs, Rainbow

Broadc4ating Company, et al., ("Rainbow"), aeek the entry of a

-...... preliminary injunotion to prevent the Defendants from leaelng

shared television ~ntenna .pace on the Gann.tt B1thlo ~ower in

Bithlo, Florida. to Pres. Broadoasting Coapany ("Pre.s-) •

Plaintiffs claim that Defendant. leased to them an "exolu.ive" top­

slot ~ntenna spaOe on the Tower, and that Defendants' Itated

intention to leas. antenna. spac. to Pre•• , overlappinq with

Plaintiff.' top antenna Slot, violate. the terms of their Lea••

agreement and would result in irreparable hara to their business.
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plaintl,ffll also all.art that they are now prepared to build and

place their antenna on the top slot of the Tower. Defendants, On

the other hand, argue that the Lease agreement does not grant to

Plaintiffs exclusive use to the top televillion antenna apace, that

Plaintiffs have not shown irreparable harm, and that, at all

eventa, plaintiff, have an adequate remedy at law. Pursuant to the

agreement of the partiel, we conducted an evidentiary hearing on

January 11, 16 and 23, 1991. After reViewing the evidence and for

the reasons set forth at lome length below in our findings of Fact

and Concluslone of Law, we hold that. Plaintiff.' Motion for

preliminary Injunotion must be DENIED.

I. PIIIPIQ or UCI

1. Defendant Gannett, a corporation organized under the lawlI

of the state of Kaine, (a180 referred to All "Landlord" throughout.

the Complaint) own. a oommunication. transmission. tower ("Tower")

located in Bithlo, Florida, near Orlando. Gannett, a laroe media

corporation, owns Dany broadca8tino towers both for television and

radio stationl.

2. Plaintiff Rainbow (allo referred to al "Tenant· ) i8 a

Florida partnership wh08e general partner. are Joseph Rey, LetiCia

Jaramillo and Esperanza Rey-Mehr. Rainbow il the permittee of

televi'ion etation Channel 65, Orlando, Florida, and desire. to

place and operate the antenna for the Station at a suitable

location.

3. The Tenant-Plaintiff hal been granted a Construction PeX1lit

2
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iSlu.d by the FederAl Communications Cornmi••!on ("FCC·) and, based

upon Gannett'.-repre.entat1ons and the execution of a January 6,

1986, Leas. Agreement with the Defendants, it filed a eite cbanqe

application and received pce approval to relocate it. antenna to

the Tower and install ita transmitter in the transmitter building

on the Landlord's premises.

4. On January 6, 1986, the Plaintiffs entered into a Lea••

Agreement (tlLeale") with Bithlo Tower Company through itl General

Partner., Gannett and MPE Tower, Inc.

5. Th. Leaa. by itl teras plainly and unambiguously provide.

Rainbow only with "non-exclusive- u.e of the top televi.ion antenna

.pace. In pertinent part, it ItateSI

All of the SiDce, premis•• , and rights granted
herein on" imited and a n2D-.xclustye basi.
are hereinafter referred to .1 the tlle•••d
premises. II

(emphasis added). Importantly, Article I of the Leas., .ntitled

Le'led Premi,.. , explicitly includes "antenna apace. 1I We do not

believe that the parties to this contract bargained for Rainbow'.

-exclusive" use of the top televilion antenna space on Gannett'.

Bithlo Tower. The contract .peclfically provide. for II non-

exclusive" use, and, we find that no one at Gannett. ever

represented to RaiAbow that it would enjoy lIexclusive" use of the

top of the Tower. Indeed, according to the testimony ot Jam.s

Baker, Gannett Publishing'S Vice president, which we credit,

Ganne~t has never le••ed -exclusive- antenna apace to any of it.

tenants on any of itl tower••

6. Th. Lease, by its term., grants Rainbow a t.elevieion

3
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antennapositlon but provides that Rainbow will ahare the sam. or

similar antenna apace with other tenant.. Articl. XII,

Interfer.nce, read.,

lnterf.rence by T.nant. Tenant under8tands that Landlord
intend. to grant to other tenantl facilities and/or rights
which are the lam' .8, or 8iailar to, those granted herein
to Tenant. Tenant will endeavor in gOOd faith to conduct its
activities to cooperate with other tenants and potential
tenant. 80 as to anticipate and prevent interference.

7. Aocording to the te8timony of Richard Hoffman, Plaintiff'.

lawyer, the following clause in the LeAse was added when Gannett

was negotiating with Channel 52 for Channel 52 to place A

television antenna on the Gannett Tower.

The parties hereto expressly agree that the t.r.aa
and oondition. of this leas. shall be binding only
as they relate to the top television broadca.ting
antenna spac. locat.d on the Blthlo Tower. If the
top televi8ion broadcasting antenna .pac. on the
Bithlo Tower 11 otherwise occupied, thi. lea•• 8hall
be null and void.

The claus. pertained to and related solely to Gannett'. then

current negotiationa to leAse Channel 52, the top television

antenna apace on the Gannett Tower, and would have allowed Rainbow

to declare the leas. null and void only if Gannett leased the top

television antenna apace to Channel 52 before Rainbow's aqreement

of lea88 was fUlly executed by the required 8ignatories.

8. Def.ndants/Landlords have advised the Plaintiff8/Tenants

that they intend to allow a talevi8ion coapetitor of plaintiffs,

Pr... Broadcasting Company, ( "Prea8 II), to occupy and ahare an

antenn.4 po.ition within the aperture of the Tower'. top 8lot.

Pre8S i8 ready to enter into a leaee with Gannett for space on the

Gannett Blthlo Tower.

4
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9. In 1988, the Federal Communications Commission ("FCC")

ClJranted to Pre-.. a construction permit to operate Channel 68.

Channel 68 i. a competitor of Rainbow and compete. for the same

advertising money, but doe. not now cover the Bame market areA AI

Rainbow would cover.

10. Channel 68 haa been on the air and broadcasting since

1988, and in 1989, the FCC gave permi.,lon for a "swap" Whereby the

Pres. Channel 68 will become Channel 18 and broadcast with an

antenna froD the Bithlo Tower.

11. The FCC approved the requelt by Pre•• to move the Pre.s

antenna for placement on the Bithlo Tower. In order to meet the

heiqht requirement set by the rce, sOIle portion of the Prel.

antenna would have to be located at the same height as .ome portion

of the Rainbow antenna, but the Pres. antenna would be lOCAted

physically on a different leg or face of the Blthlo Tower than the

Rainbow televiaion antennA. Rainbow unlucce.sfully opposed the

Channel 68/18 .wap betore the PCC.

12. Rainbow haa not yet selected or purohased an antenna to

go on the Gannett Bithlow 'rower; nor has it selected A proper

transmitter. Rainbow only held a construction permit which was

scheduled to expire on January 31, 1991. Rainbow a180 hal not

obtained any financing commitment for the projeot.

13. Susan Harrison, appearing on behalf of Rainbow, te.tified

that I should Rainbow (ChaMel 65) become the f lfth coamercial

station in the Orlando market, ahe cou14 reasonably forecalt the

CAsh flow of the station in any given year as well as evaluate the

5
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future f~ir market value of the station.

14. The FCC allocates televiaion 8tations for a given area.

The overall policy of the lee ia to promote competition in the beet

interests of the general public.

15. The Plaintiff. have not eatablilhed that the placement of

a second antenna on a face or leg of the Tower would result in any

aignificant interference to Rainbow'8 operation. Leonard Spragg,

called by Plaintiff8 as an expert electronics consulting engineer,

testified, among other thinga, that an engineering study would be

required to determine what impact a second antenna would have on

the lame tower, and that no 8uch 8tudy -- a coatly undertaldnq -
-~

- had been made. He added that he lacked the expertise required
.

to make the nece.aary calculations to determine any modifications

in coverage. Spragg allo testified that it was not uncommon for

televislon antennas to overlap or Ihare Ipace on the .... tower.

Richard Edward., Vice President and Director-Engineer for Gannett,

allo testified, and, observed that Gannett has often mounted more

than one antenna with shared aperture on the same tower. Bdwards

added that more than one antenna could technically .hare .pace on

the Bithlo Tower, that any projected interference could be

mathematically computed, and that interference was not anticipated

on the Bithlo Tower.

6
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II. ~QBCLQSIONS or LQ

A. Enrequill.t.1 To Injunct1u Beli.e

It is undisputed that under federal law in this Circuit

Plaintiffs must prove four elements to obtain a prel1Jlinary

injunction. Pursuant to Fed.R.Civ.p 65, It district court il

reposed with discretionary power to grant preliminary injunotive

relief. Unit.a Statea y. Lambert, 695 F.2d 536, 539 (11th Cir.

1983), D.'[£il1d HtdLgIl Center y. Cit~ o£ D!.rfi.ld BtAch, 661

P.2d 328, 332 (5th Cir. 1981). In exerciling itl di.cr.tion,

however, the court must evaluate and balance four reoognilad

prerequisites to preliminary injunctive reliefs (1) a subltantial

lik.lihood that the movant will prevail on the underlying merits

of the case, (2) a substantial threat that the moving party will

luff.r irreparable damage 1f relief i. denied, (3) a finding that

the threatened injury to the movant outweiqhs the harm the

injunction may caus. defendant, and (4) a finding that th. entry

of a preliminary injunction would not dislerv. the public inter.at.

Tolly-Ho « Inc. y. Coaat COmmunity COl1.g. pistrict, 889 r.2d 1018,

1022 (11th Cir. 1989). It i8 a180 well established in this Circuit

that Plaintiffs bear the burden of per8ualion on III four

preliminary injunctive 8tandarda. United Stateo y. Jeff.rlon

County, 720 F.2d 1511 (11th eire 1'83).

Moreover, in exercising its disoretion, a court is guided by

established rules and principlea of equity jurisprud.nce. Ku•• y,

C~ty of HiAmi Beoch, 312 So.2d 553,554 (Pla. 3d DCA), cert. denied,

7
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321 SO. 2d 553 (Fla. 1975). And we are reminded that -a preliminary

injunction 1. -an extraordinary and drastic remedy-, it is the

exception and not the rule. Canol Authority v. Callaway, 489 ,.2d

567, 573 (5th eir. 1974).

Becauee we believe that Plaintiff. have fa11ed to meet their

burden of persuasion on each of the prerequ18ite., the motion fo~

preliminary injunction relief must be denied.

B. sub.toot1.1 Llke1lbogd of Iu;;,-.
A. a threlhhold matter the Plaintiffs argue that the Lea••

aqreement between Rainbow and Gannett grants Rainbow -exclusive­

use of the top television antenna space on the tower. Plaintiff.

rely principally on the Lease and the Leale'. -Bxhibit C.- Aa to

the tease, Plaintiffs only point to the following clau•• which

appears at the be;lnninq of the document.

The partiel hereto expre8s1y agree that the terma and
conditione of thl1 lea•••hall be binding only .1 they relate
to the top television broadca.ting antenna apaoe located on
the 8ithlo Tower. If the top televi.ion broadcalting antenna
apace on the Bithlo Tower 18 otherwi.e occupied, this lea.e
ahall be null and void.

Plaintiff. sU9gest that this claus. evidences that it entered into

the Lease with the binding under.tanding that ita leased apace waf

an -exclusive- one·at the top .lot of the Tower. W. disagree. In

the firat place, thi. claule ia silent on the i.Bue of

-excluaivity·, it only Itate. that the Lease will be void 1f the

top sl.ot i. occupied at the time the Lea.e i. executed. In faot,

the test1Jllony at t.he hearing. illustrated that the clau•• pertained

to and was related solely to Gannett'. then current negotiations

8
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to leaBeChannel 52 the top antenna apace on the Bithlo Tower, and

would have allowed Rainbow to declare the lease null and void only

if Gannett had leased the top space to Channel 52 before Rainbow'.

agreement of lease was fully executed by the required s1qnatori8s.

Th. clause says nothing about sharing apace or overlappinq

antennae. And, as we have already observed, it i8 not an uncommon

practic. for television antenna. to overlap with other antennas on

the sqe tower.

In the second place, the plain language of the aqreement of

lea.. does not grant Plaintiffs "excluaive- u.e of the top

television antenna spAce. It is well-settled that when contractual
"- lanquage i8 clear and unambiguous, the court cannot indulge in

construction or interpetation of itl plain meaning. Hurt V,

Le-tberby Insurance Company, 380 So.2d 432 (Pla. 1980). A court

may not violate the clear meaning of a contract in order to create

an ambiguity. Hoffman y. Robinson, 213 So.2d 267 (rla. 1980). An

ambiguity exi8ts only when a word or phra.. 1n a contract 11 of

uncertain meaning and may be fairly underltood 1n more way. than

on. and il susoeptible of more than one meanin~ and of

interpretation 1n opposite ways, FriedmAD et. 11. y, yirginia

Ketal pro4uct. co~" 56 So.2d 515 (Fla. 1952). But, if a contract

il unambiguou8, the aotual lanquage u8ed in the contract i8 the

best evidence of the intent of the parti.s, and the contract term.

will be qlven their plain meaning. Herrero y. Herrero, 528 So.2d

1286 (Fla. 2d DCA 1988).

The Lease may ~fairly· be interpreted in only one way. Its

9
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terms are unambiguous And it. meaning plain. As .et forth above,

the agreement apeciflcally does not grant -exclusive- use of the

top slot of the 8ithlo Tower. Rather it sayea

All of the space, pramis.s, and riohts granted
herein on • limited and a non-.scluBive b.sis are
hereinafter referred to al the "leased premises,·

(emphasis added). we can only find from a clear reading tbat

Rainbow'. antenna space was granted, pursuant to the unambiguous

terms of the lea8e, on a " •• '. non-exclusive basis •••• " In

addition, Article XII, InterfereD;', stat•• in pertinent part.

(a) Interference By Tenant. Tenant understands that landlord
intends to qrant to other tenants facilities and/or ri;ht.
which are the same as, or similar to, those granted herein to
tenant.

Once aqain, the Leal. unambiguously eaYI that Rainbow'. antenna.

apace will be qranted on a -non-exclusive" baeis. In light of this

clear language Plaintiffs have not shown • substantial likelihood

of aucces. on the merits aa to this dispositive i.aue. Horeover,

we have found that Gannett never promised Plaintiffs wexclusiv.­

use ot the Tower, nor did the parties bargain for "exclusive- use.

AJI to Exhibit C of the LeAse, Plaintiffs Argue thAt this

engineering diaqram, depictin9 the Tower'S configuration and

available spacel for antennas, demonstrates that Rainbow had

"exclusive- rights 'to the top slot of the Tower. 1irst, Defendants

have argued that Exhibit C was not part of the Leale, was not

agreed to by the parti.s, and Wa.1 never executed by Gannett.

Plaintiff., on the other hand, aSlerted that the Exhibit was

attached to their final version of the Leas.. putting that dispute

aside, we believe in any event that Bxhibit C does not help on the

10
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-excluslYity- issue, but rather only illu8trate. a standard

proposal tor th. Tower'. structure with heiQht and mounting

configurations. Indeed, Plaintiff.' engineering expert, Mr.

Leonard Spragg, testified that Exhibit C is a "standard­

engineering document executed when the Lea.e hal received PCC

approval and the antenna agreements are finalized. Hr. spragg'

testified that although Bxhibit C shows two antenna space., one

above the other, the Exhibit, along with the notes, only depict the

"type- of antenna one should purchase for the specific tower, and

he observed that the Exhibit did not deal with "exclusivity· i.sues

or even made reference specifically to Rainbow. In fact, Mr.
"--

Sprago .tated that Plaintiff. hired him to .elect the appropriate

antenna and that Plaintiffs asked him to look into an antenna

8~llar to the one used by Channel 33, which Mr. Spraqq admitted

was placed 1n a tower ·overlapping" other antennes. Hr. spragg

a180 offered the view that Bxhibit C cannot -lock- a tenant to an

actual location of antenna. eince Exhibit C only deals with general

heights and type. of antennas which should be purchased.

Exhibit C, even if part of the Lea.e, does not prove in any

way that Rainbow received an "exclusive" .lot 8imply because ita

slot was depicted ..s the top one in the diagram. Bxhibit C i. in

fact a standard engineering diagram de.igned to illustrate the

propos.d height. and providing other "general- engineering

information. The diagram, as we read it, does not illustrate that

a proposed slot on the diagram can only carry one antenna. Mr.

Spragq also testified that other towers throughout the United

11
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States located in Miami, San Francisco, Atlanta, New York, and

Washinqton, D.C., which use the same standard exhibits a. Exhibit

C in their leases, have overlappinq antennas mounted on different

face. of a tower. At all event., in li9ht of the unAll\biouou8

lanquaqe of the Lease, Plaintiffs have not likely proven that they

barqained for an -exclusive' top .lot. We add that the Lea•• was

a product barqained for At am. lenqth by attorney. who were aware

of the Leass's provisions regarding non-exclusivity. In fact, the

Plaintiffs' attorney, Hr. Hoffman, could not testify that the issue

of lIexclusivity" wal even addres.ed durinq negotiations. Mr.

Hoffman specifically Itated that all he understood wa. that he wa.

to bargain for the Rtop .lot. 1I He did not reoall that

-exclU8ivity' was di.cus8ed and admitted that he did not object to

the explicit provision contained in the Lease stating that the

-leased premisel ll were leased on a IInon-excluaive' baai••

Plaintiffs' failure to su.tain its burden on thi••atter alone

compels us to deny the motion.

c. Irreparable "m
Even a.sswling that Plaintiff. would likely prevail on the

merit" they have failed to carry their burden on irreparable harm.

We are reminded that when looking at irreparable harm,

the key word 1n this conaideration i. -irreparable.-
Here injurie., however subltantial, in t.eJ:JU of money,
time, and injury necellarily expended in the absence
Q,f a .tay are not enough. The po.sibility of adequate
compensatory or other corrective relief will be available
at a later date, in the ordinary oourse of litiqation,
weighs heavily against a Claim of irreparable harm.

12
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United States of Americo v' Jeftet'Qn count!, 720 r.2d 1511 (11th

Clr. 1983). And it i. well .ettled that in order to demonstrate

irreparable harm, the plaintiffs must ehow potential harm which

cannot be redressed by a legal or equitable remedy followinq a

trial. The preliminary injunction Duet be the only way of

protecting the Plaintiff. from harm. In,tant Air Freight Company

y. c.r. Air Freigbt, Inq., 882 F.2d 797 (3d Cir. 1989).

Plaintiffs rely on the testimony of SU8An Harrison, a

prinoipal of a washington, D.C. cOnJIultinq firm in television

sy,teml, who te.tified that if Pres. 1s allowed to come onto the

market "befoJ:." Rainbow, then RainboW will 10" the opportunity to

attract sufficient adverti,er. and audience ahare neee.sary to

become A viable .tation. Despite thil te8t1llony, KII. Harrison

essentially illustrated thAt PlAintiffs had other legal remedies

available. Ha. Harrison opined that should Channel 65 become the

fifth commercial station 1n the Orlando area and thereby "beat­

Pre.s into the marketplace, it could expect an audience .hare of

4\ to S'. K8. Harrison calibrated the revenue and caah flow in the

fifth to .ixth year of operAtion a. likely to be 80me $5,000,000.00

per year. Purthermor., she projected a fair market value of

$40,000,000.00 to $50,000,000.00 for the station. The•• careful

projections aU9qe.t that a damage remedy may be available to

Plaintiff.. Damages lea to be quantifiable with reasonable

accuracy, and a Ilonetary award would prOVide adequate compensation

for c~la1med harm. se" e,a., POL yitvi Corp. y, OlDPuI

Industrie., Inc" 718 P.Supp. 197 (S,D.N.Y. 1989).

13
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Horeover, Plaintiff.' injury can neither be remote nor

apeculat1ve, but rather must be actual and imminent in order to

obtain injunctive relief. Consolidated BrAnd.« Inc. y. Hood!, 638

r.supp. 152 (B.D.N.Y. 1986). Rainbow'. clat. of damages, however,

appear speculative and remote. First, Rainbow haa not arranged

financing, a note for financing haa not been completed. As there

i8 no convincing' proof that Rainbow actually has financial backing,

the claim of irreparable harm appeAr8 8peculative. Second, and

more important, although An injunction may be granted where the

pro.pective breach threatens the destruction of an "ong01ng"

business, Semmel Motor" Inc. V. Ford Motor Compln!, 429 F.2d 1197

(2d Cir. 1970), plaintiff's bu.ines. cannot truly be characterized

a. ong01ng. At thi, point, Rainbow only Owns a construction permit

and a lea.e. The evidence il1u.tratec1 that 81nce 1982, Rainbow hal

yet to obtain financing, hal not selected or purchased an antenna,

has not selected a wave qulde, haa not .elected a transmitter, haa

not obtained building plana for a broadcast building and has not

gone on the air. In short, Plaintiffs have not likely proven that

their business 1s ongoing and 1n fear of destruction. Again, these

circumstances do not warrant the issuance of a preliminary

injunction.

D. _~. of 1ardM1R'

Since Plaintiffs have neither established a likelihooc1 of

.ucces. on the merits nor irreparable hal'll, we nHd not address the

other prerequisites. However, it 18 worth notin9 Again that

14



FROM:CORLETT KILLIAN TO: 2028285?86 JUN ?, 1991 3:06PM ~549 P.16

plaintiff,' perceived threat remains speculative a8 it haa not

contracted for-an antenna, selected a wave quide, or drawn plana

for a broadcasting, while Gannett haa a ready tenant who is willing

to tmmediately 90 on the Tower at • rent that wAS approximated at

$70,000.00 per year. under thes. circumstances, Plaintiffs have

not convincinqly established that the balance of harm. tip.

decidedly in their favor.

I. Public Int.teat

Finally, Plaintiff. muet demonstrate that injunctive r.lief

will not disserve the public intereet. The Qrantinq of preliminary

injunctive relief in this cale, however, will dillerve the public

int,reat. The FCC hal Ihown itl intention to enoourage oompetition.
in such regulation. &1 47 erR th. 1 573.635. ~h. PCC, in ~

Hatt.r of poliQiel RegArding Pt~r~Dt.l B'fect. of Prqpo••d Hty

BrOAdcasting S~I~ion. on Bxi.tiDg Sta~ionl, 3 PCC Rod 3, '9. 638,

8pecifically abandoned the Carroll doctrine whioh had allowed the

FCC to consider proof of d.trimental .conomic: effect upon an

exietinq station before ;rantln9 a license to a new station. The

rcc held that such considerations were anti"oompetitlve in nature

and .that competitlon wal in the public interest. w. note that .a

a qeneral rule, tederal court. defer to and follow polioi•• or••te4

br f.deral aqenci•• lince "there i. 4 pre.umption of regulArity o~

adaln1.tratlv. action,· HQlDtlln S~.t•• %ll9PbODt • TllegrlQb CO.

y. ynited S~~'I, ." '.2d 611, 615 (Ct. Cl. 1974), and courtl are

"loath- to dilrupt or interfere with administrative praotices.

GirArd Tryst BAnk Y. UBitt~ &~A~II, 602 P.2d 938 (Ct. Cl. 1979).

lS



FROM:CORlETT KILLIAN TO: 2e2828S?86 JUN ? 1991 3:07PM nS49 P.1?

In ~dditlon, the FCC, in its decision concerning the Channel

68/18 swap, once again reiterated its policy of encouragJ.n9

competition. The FCC in AmtDdroent of S73.606(b). MI. of

Allotments. Tel,vScsion BrQAdcAS~ Stationl (Cle1'1DOnt And COOOA

Florid.), 67 RR 2d pq. 265, 269, stAted that it would not deny the

Ch.nnel 68/18 exchange on grounds brought forward by CCl (Community

Communications, Inc., licensee of public television station WMFB­

TV, OrlAndo), that eel would suffer a significant 1088 of viewers

should the 8wap be allowed. The PCC specifically stated. II ••• even

if CCI run. th, risk of losing view,rs, we CAnnot prevent A channel

expansion solely to protect a broadcalter from competition.- In

the CIBe At bAr, Rainbow seeks to prevent competltion. We CAnnot

find that granting injunctive relief would serve the publio'

intereat. Indeed, federal court. have long emphasized the policy

thAt - (1]n a coapetitive mArket the cUltOll\ers will pick the

arrangements that work beat for them••.• (ulnless courts insist on

a ahowinq of market power, they run the rille of deleting one of the

existing options and .0 reducing rather than enhancing the vigor

of competition and the welfare of consumers.- Will y.

Comprehensive Acgounting CQrJ). 176 P.2d 665 (7th Cir. 1985).
~~

Furthermore, ae to the view that the maintenance of competition 18

in the belt intereetl of the public welfal'e, the Supreme Court hal

noted. ·[la~ have been] enacted to assure customers the benefit.

of competition, and our prlor cale. have emphasized the centrAl

interelt 1n protecting the economic freedom of partioipants in the

releVAnt market. [laws which protect competition) are a8
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